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COURTS MARTIAL IN ENGLAND AND AMERICA. 

BY THE EIGHT HON. SIR FRANCIS H. JEUNE, K. C. B., JUDGE 

ADVOCATE GENERAL OF THE BRITISH ARMY, 

PRESIDENT OF THE PROBATE DIVISION 

OF THE HIGH COURT, ETC. 



Mr. Earl M. Cranston, the author of an article on the "Exist- 
ing Court Martial System" in the February number of the North 
American Review, who is evidently well acquainted with the con- 
stitution and practice of Courts Martial under the law of the 
United States, has indicated, in his clear and well reasoned paper, 
several points on which he believes fundamental reforms to be re- 
quired. The subject is one of interest at all times, in countries 
whose citizens place a high value on the rules of justice being ap- 
plied impartially to all classes, and certainly not the least to the 
class to which both America and England know themselves to be 
deeply indebted. Possibly, that interest i: at this moment quick- 
ened on both sides of the Atlantic by the demonstration afforded 
by the example of France, how dangerous it is to allow what should 
be a judicial institution to be influenced by a bias of party, racial, 
or it may be even patriotic, sentiment. But in America, where it 
is now certain that in the immediate future the army will form a 
part of national life of great and growing importance, it is essen- 
tial that the jurisdiction of Courts Martial should receive the 
most careful consideration; while in England we are, I hope, al- 
ways ready to welcome suggestions for the improvement of an in- 
stitution on the efficiency of which we are conscious much must al- 
ways depend. Mr. Cranston's article, therefore, demands atten- 
tion both in his country and in mine. 

It is not, I think, unfair to say that Mr. Cranston throughout 
his paper regards Courts Martial with apprehension, if not with 
euspicion. He never altogether disassociates himself from his 
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opening words : " There is an old saying, ' Courts Martial are or- 
ganized to convict.' " During a period of now nearly seven 
years I have had, in my official capacity of Judge Advocate Gen- 
eral, the duty of reading many, and of hearing of many more, pro- 
ceedings of Courts Martial, and the conclusion at which, without 
hesitation, I arrive is that Courts Martial in England are almost 
invariably conducted not only with substantial justice, but also 
with respectful adherence to the principles and forms of law. The 
members of the Courts Martial are educated officers and gentle- 
men. I should not, therefore, have expected to find, and I cer- 
tainly never have found, any want of intelligent perception or any 
presence of prejudice, or of that professional prepossession which 
Mr. Cranston thinks inevitable. I can make only two criticisms 
on the action of Courts Martial, as I have observed it. It some- 
times happens that a legal principle correctly remembered is car- 
ried beyond its proper limitations. The rule, for example, that 
opinions are not evidence, except in the case of experts, has some- 
times been held by Courts Martial to exclude evidence of drunken- 
ness, or even evidence of hand-writing. There is, perhaps, also a 
tendency to convict a prisoner on scanty evidence, if the offence 
has become rife. I remember an instance in which, after several 
cases of stealing from the regimental canteen had occurred, a pri- 
vate was found guilty of stealing tea from the canteen, the only 
evidence in his case being that he had a bag of tea in his posses- 
sion. I have no doubt, and, indeed, an explanatory note to that 
effect was appended to the finding, that the natural and proper 
desire that an example should be made was allowed to compensate 
for a deficiency of proof. But I have known a similar tendency, 
not only at Quarter Sessions, but in a much higher stratum of 
legal atmosphere. I remember a distinguished Queen's Counsel, 
in the Court of Chancery, adjuring the tribunal: "In these times, 
when commercial fraud has become rampant, is the arm of this 
Court to be shortened because of a mere want of strict proof? " 

Mr. Cranston feels a strong objection to the members of a Court 
Martial being judges both of law and of fact, and he bases on that 
opinion a recommendation that, whenever possible, a legal member 
should be added to the tribunal. I confess I do not share this ob- 
jection, and I altogether deprecate the remedy. The questions 
that come before Courts Martial very seldom present any such 
complexity of law and fact as to call for that process of unravel- 
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ing which, no doubt, in civil eases, often tries the powers even of an 
experienced judge and a well-instructed jury. But the tribunal 
of a Court Martial is by no means to be considered as a jury. It 
consists in every case' of officers* all of whom have had a substan- 
tial training in the law of Courts Martial, and probably the ma- 
jority of whom have had that best teaching of law, the teaching of 
having witnessed, and even taken part in, previous cases. A man 
who has served on several Courts Martial, acting under the sense 
of responsibility which every member of a Court Martial must 
feel, is by no means ill qualified to deal with any legal or semi- 
legal question that is likely to arise. To my mind, it is infinitely 
important to increase this experience, and to quicken this sense of 
responsibility ; and for that reason it is that I should be sorry 
to see a professional lawyer added to the tribunal. It would be in- 
evitable that the officers would leave the law, and perhaps also the 
facts, practically to him, trusting to his superior training in law, 
and thus the value of the tribunal would be incalculably impaired. 

Mr. Cranston has very properly pointed out that the presence 
of a Judge Advocate, to some extent, meets his objection of the 
want of legal training in the military members of the Court ; but 
he adds that there is a risk of the Judge Advocate's ceasing to be 
sufficiently impartial if he also acts as prosecutor. In this last 
opinion I certainly concur, and I venture to hope that those re- 
sponsible for the law of American Courts Martial will not hesitate 
to profit by our experience, because with us there is a Prosecutor, 
generally the Adjutant of the regiment, independent of the Judge 
Advocate. The Judge Advocate acts very much as the Attorney- 
General acts in peerage cases in the House of Lords. He states 
his view of legal points, and if necessary he sums up the case, 
pointing out the issues and the evidence relating to them, but he 
leaves it to the tribunal to decide. I do not think that either the 
Attorney-General in such cases, or the Judge Advocate at Courts 
Martial, is under any temptation, or, in fact, ever indicates any 
wish, to strain the law or the facts in favor of either side. He 
treats himself as being there to see justice done; a finding of 
"guilty" carries with it no triumph, and a finding of "not guilty" 
no disappointment, unless either be clearly the failure of a mis- 
guided or uninformed tribunal. 

It would, however, be a great mistake to suppose that in this 
country, and I should venture to hope in America also, an officer 
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called upon to sit in judgment on a fellow soldier, brings to his 
task complete ignorance of the guiding principles of law and pro- 
cedure. In the British Army a by no means contemptible knowl- 
edge of military law is required of every officer, and certainly a 
British officer has no excuse for ignorance, because the opportunity 
of acquiring knowledge is afforded to him by simple and easy 
means. The official publication known as the " Manual of Mili- 
tary Law " is a work on which great care has been expended by 
very competent writers, with the result that all that is essential to 
be known on the subject is embodied in a singularly concise and 
intelligent form. The field, indeed, which it is necessary to cover 
in such a text book is not small, because, besides embodying the 
law of evidence, a knowledge tf which is indispensable to any one 
called on to administer judicial functions, and the special regula- 
tions contained in the Army, Beserve Force and Militia Acts, with 
the Queen's Begulations and the Bules of Procedure, which are 
applicable to Courts Martial, it has been found necessary to sum- 
marize the whole law of crime, as there is no offence known to the 
law which it may not be the duty of a Court Martial to try. Ac- 
cordingly, chapters on these subjects have been compiled by such 
well-qualified authors as Lord Thring, Sir Henry Jenkyns and Sir 
Courtenay Ilbert ; and I will only say of their work that there is no 
lawyer who might not read it with satisfaction and advantage. I 
do not know whether a similar treatise has yet been published in 
the United States under official authority. If not, I venture to 
think that that is an omission which should be, and certainly can 
be, speedily remedied. America has been the home of great text 
writers, and I have no doubt that the torch of their ability and in- 
dustry has been handed on to successors not less capable than they 
of producing models of systematic and well-reasoned exposition. 

The confidence which I place in the substantial justice of 
Courts Martial leads me to deprecate the transfer from that tri- 
bunal to the civil courts of the country, of many of the offences of 
the soldier against the ordinary law. The rule laid down in this 
country requires that the more serious offences against the law 
should always, if committed in the United Kingdom, and when- 
ever practicable, if committed elsewhere in the Queen's Dominions, 
be tried by a civil court; and the tendency undoubtedly is to send 
offenders to the civil courts, unless there be some strong military 
reason for not doing so. It is so important that it should not, 
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for a moment, be supposed that a soldier enjoys any privilegium 
in regard to offences against the law, or is subjected to any severer 
system of judication than that to which any other citizen is sub- 
ject, that perhaps it is well to leave the soldier in most eases to be 
dealt with by the ordinary law, if he be charged with offences not 
partaking of a military character. But, if arraigned before a 
Court Martial, he is tried by a tribunal well acquainted with his 
habits and disposition, not probably over lenient, though able to 
understand his defence and appreciate his excuses, and above all 
well qualified to determine the weight of the necessary sentence. 
This,' and the experience to be gained by officers in sitting on 
Courts Martial, are advantages not to be disregarded whenever the 
question has to be considered of the tribunal before which a soldier 
ought to be tried. I can only say that I should have no fear of 
Courts Martial displaying all the firmness, intelligence and impar- 
tiality necessary for the investigation of serious crimes. There 
comes to my recollection a case of a very sad murder of a comrade 
by a British soldier, forming part of the Army of Occupation in 
Egypt. He was tried by a Court Martial, the trial giving rise to 
serious questions both of motive and sanity; and he could not 
have received trial before a fairer or more competent authority. 

If I read Mr. Cranston's article aright, there is no function in 
the American system of Courts Martial corresponding to that 
which, in the British Army, I have the honor at the present mo- 
ment to exercise as Judge Advocate General. Like many other 
things in this country, this office is a survival which fulfills a most 
useful purpose, though its original object has disappeared. It was 
designed as a safeguard against absolutism of the Crown over a 
standing army, and was intended to prevent a system of military 
law being enforced at the expense of the law of the land. It has 
survived to constitute a useful and practical protection of the 
British soldier against errors into which the comparative inexperi- 
ence of the members of Courts Martial may possibly lead them. 
It is an established part of the military law of Great Britain that 
the proceedings of every Court Martial should be recorded in writ- 
ing, and brought under the review of the Judge Advocate General 
or his deputies. About six thousand Court Martial proceedings 
are thus annually reviewed, and every doubtful case comes under 
the consideration of the Judge Advocate General personally, who 
has the assistance of two deputies, one of legal and one of military 
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experience. I hope and believe that few, if any, errors in law or 
procedure escape notice ; and thus this department, if efficiently 
conducted, supplies a safeguard, fulfilling some of the more im- 
portant objects to which the aspirations after a Court of Criminal 
Appeal have been so long and so vainly directed. It is by an ac- 
cident that the office of Judge Advocate General has come to be 
filled by a member of the judicial body. It was till recently al- 
ways held by a member of the House of Commons, entering and 
leaving office with the ministry of the day, and it was said that the 
name of the office was singularly inappropriate, as it was filled by 
a person who was not a judge, an advocate or a general. When 
difficulty arose in 1892 in filling the office in Mr. Gladstone's 
ministry, Mr. Gladstone did me the honor to ask me to accept the 
office, as it had been previously held for a short time by a prede- 
cessor of mine in the Probate Division of the High Court, the late 
Sir Eobert Phillimore. Since then I have formed the humblest, 
but the only immutable, element in the ministries of Mr. Glad- 
stone, Lord Rosebery and Lord Salisbury. I do not know for 
how long or how short a time it may be that the office of Judge 
Advocate General is to be filled by an official who at least fulfills 
one-third of the appellation ; but so long as it is held by a judge, it 
will, of course, be administered in a judicial temper and according 
to judicial principles, with, it is to be hoped, the result that the 
execution of the law and nothing but the law may be relied on. 
And that result will not be unsatisfactory if it can be felt with con- 
fidence by every British soldier, down to the humblest, that, if he 
has the misfortune to be tried, his trial will be conducted with as 
strict an observance of the law as if he pleaded at Bar before the 
Chief Justice of England and two of his brethren. 

A long established custom has given a still further security 
in the case of all general Courts Martial, that is those which deal 
with the more serious offences, and are empowered to inflict the 
more severe sentences. It is the duty of the Judge Advocate Gen- 
eral to present the proceedings of all such Courts Martial to the 
Sovereign in person, either at an audience or in writing, and to ad- 
vise the Crown whether the sentence should be carried out. This 
is a safeguard which is far more than nominal. In ordinary cases 
it probably happens that the attention which has been previously 
given to the case renders needless any special explanation or re- 
mark. But in any proceeding which for any reason is out of the 
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common, it constitutes a valuable as well as an unique protection, 
that the experience of the Sovereign, which is in nothing more re- 
markable than in matters connected with the army, should be 
brought to bear upon any new departure, or any question of doubt; 
and I should suppose that any Judge Advocate General must 
feel his own judgment strengthened, as well as his responsibil- 
ity quickened, by the personal attention invariably bestowed by 
the Sovereign upon every important decision. 

P. H. Jeiwe. 



